IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

IA No.          /2010

IN TRANSFER PETITION (C) No. 700 OF 2010

IN THE MATTER OF:

BAR COUNCIL OF INDIA


…..PETITIONER

Vs.

SUNIL S/o SHAMLAL BHAGUDE& Ors.
…..RESPONDENTS

AND IN THE MATTER OF 

SUNIL S/o SHAMLAL BHAGUDE & Ors.
…..APPLICANTS

Vs.
BAR COUNCIL OF INDIA


…..RESPONDENT

APPLICATION FOR STAY
TO,

THE HON’BLE CHIEF JUSTICE OF INDIA

AND HIS COMPANION JUDGES OF 

THE HON'BLE SUPREME COURT OF INDIA




THE HUMBLE APPLICATION OF THE 





APPLICANT ABOVE NAMED 

MOST RESPECTFULLY SHEWETH:

1. The present Application is being made by Respondent Students for thousands and thousands students who have fundamental right included under Article 21 to earn livelihood upon being enrolled as Advocates with immediate effect having passed final year Law Examinations be it in 5 year or 3year courses, so as to get employment to sustain themselves. This examination does not in any manner reflect any attempt to improve the standards of the Legal Profession nor does it attempt to secure any uncalled for and illegal order. On the contrary the application if allowed will secure the interests of justice and will bring much needed succor to thousands of students for whom immediate start of legal practice is a life and death necessity.

2. The application is being made in circumstances which disclose that the proposed claim of the Bar Council of India is contrary to Law and Constitution.

3.  The Applicants herein are Respondents in the Transfer Petition (C) No. 700 of 2010, filed by the Petitioner Bar Council of India seeking transfer of writ petitions pending in various High Courts, including the writ petition filed by the Applicants in High Court of Judicature of Bombay at Aurangabad numbered as Writ Petition (C) No. 5269 of 2010. The Applicants had challenged the notification dated 12.06.2010 issued by the Bar Council of India. (hereinafter referred as “Respondent”) introducing All India Bar Examination. It is made mandatory for students, including those who graduated from academic year 2009-10, to pass this examination to be authorized to practice in the courts of law. 
4. Apart from the Applications, there are various other students which approached various High Courts challenging the decision of Respondents. In view of these petitions the Respondent has moved a transfer petition before this Hon’ble Court. This Hon’ble Court was pleased to issue notice to the concerned parties vide order dated______. A copy of the order dated _____ passed in Transfer Petition (C) Nos. 697 to 702 of 2010 is annexed herewith and marked as Annexure A-1.

5. The matter has been listed before the Registrar’s Court for the purpose of completion of service. It appears that service is not complete and will take a much longer time since it is difficult to service all the students who are parties to the transfer petitions. The Respondent had declared that the date of examination will be 5.12.2010. The last date for filing of applications was initially 30.09.2010 which has been extended to 31.10.2010. All these details have been specified on the website of Respondent with a url link of www.barcouncilofindia.org. The website also contains the study material which will form the basis of question papers. While making a provision for details on the website, the Respondent has ignored that there is a large number of students in remote areas without access to internet and unaware of the details and changes being done to the schedule by the Respondent, rapidly and arbidly. Many bright students of rural areas, as is the case of Applicants are finding it impossible to obtain and prepare for the examination, especially with the urgency with which the examination and its details are thrusted on students without sufficient intimation. 
6. The decision of Respondent is ultra vires the Advocates Act, 1961 as held by this Hon’ble Court in V. Sudeer Vs. Bar Council of India reported in (1999) 3 SCC 176, wherein this Hon’ble Court has held that the Respondent does not have power to impose examination for practicing in the courts of law, in the present scheme of the Advocates Act, 1961. The power to impose examinations can come into play only if the Advocates Act, 1961 is amended and a power to introduce examination is awarded on the Respondent. The words used by this Hon’ble Court were as follows:
“13….. 
In other words, from 1964 to the end of 1973, i.e., till 31-1-1974, the topic of prescription of pre-enrolment training and pre-enrolment examination which remained strictly in the domain of the State Bar Councils remained excluded from the rule-making powers provided by clauses (ag) and (ah) of Section 49 so far as the Bar Council of India was concerned. It is axiomatic that these general rule-making powers in clauses (ag) and (ah) of Section 49 necessarily did not take in their sweep the power to provide for pre-enrolment training and examination for applicants who were seeking enrolment as advocates under the Act from 1964 to the end of 1973. It is easy to visualise that the legislature itself dispensed with the concept of pre-enrolment training and examination for new entrants to the Bar with effect from 31-1-1974. As noted earlier, this was done on the recommendation of the Bar Council of India itself. Under these circumstances, it cannot be presumed that the same legislature without expressly including the same topic in the rule-making power of the Bar Council of India, impliedly permitted the Bar Council of India itself to prescribe pre-enrolment training to new entrants at the Bar simultaneously with the withdrawal of the same training from 1974 onwards……
17……

To reiterate granting of admission to a person for being enrolled as an advocate under the Act is a statutory function of the State Bar Council only. The Bar Council of India has no role to play on this aspect. All it has to do is to approve any rules framed by the State Bar Council under Section 24(1) laying down further qualifications for a person to be enrolled by it on the State Roll as an advocate……..
22. If such a concurrent power is envisaged by Section 49(1)(ag), then the Bar Council of India instead of being an approving authority at the relevant time would itself become a prescribing authority in connection with pre-enrolment training. It has also to be kept in view that on the scheme of the Act, enrolment of advocates is the task of the State Bar Councils and not of the Bar Council of India.
26…..
It is, therefore, obvious that once a person has been enrolled as an advocate under the Act, his right to practice can be made subject to certain conditions if the Bar Council of India seeks to impose such conditions on an enrolled advocate. In other words, rule-making power under Section 49(1)(ah) deals with a situation which is post-enrolment of an advocate and does not deal with pre-enrolment situation for a candidate seeking enrolment. 

…..”

7. Interestingly, the matter was pending consideration before various High Courts. An interim stay against the conduct of examination was passed by Hon’ble High Court of Punjab and Haryana vide its order dated _____in ______. A copy of the order dated _____passed in ______ is annexed herewith and marked as Annexure A-4. The said order extends only to students of the State of Punjab and Haryana. The said order has not been interfered or modified by any Court including this Court and thus it holds the ground. It is the respectful submission of the Petitioners that the benefit of that order may be extended to students of all over the country till the time this Court takes a decision about the validity of decision of Respondent imposing All India Bar Examination.
8. The students all over the country are in a state of utter confusion as to whether they shall fill the form and pay the fees or wait for the decision of this Hon’ble Court. In this situation of dither Applicants respectfully submit that the examination may be stayed till a final decision is taken by this Hon’ble Court.

9. The Applicants respectfully submit that the Applicants have a prima-facie case and there is every chance that Applicants would succeed, especially in view of judgment of this Hon’ble Court in V. Sudeer’s Case (Supra). The balance of convenience is heavily in favour of the Applicants and the Applicant students would suffer irreparable harm and injury which cannot be compensated. The students are subjected to unnecessary trauma caused by confusion regarding the examination therefore the examination needs to be stayed till a decision is taken by this Hon’ble Court.

PRAYER

The Applicant therefore humble prays that this Hon’ble Court may be pleased to:

a. Direct Respondent to forthwith enroll students who have passed the final year Law examination in academic year 2009-2010 in respective Bar Councils of the States pending hearing and final disposal of these transfer petitions; 

b. Direct Respondent not to conduct the examination till a final decision is taken by this Hon’ble Court;
c. Direct Respondent not to take any steps towards the conduct of examination, inter alia, collection of examination fees till a final decision is taken by this Hon’ble Court;
d. Any other order in the interest of justice may be passed.

AND FOR THIS ACT OF KINDNESS THE APPLICANT SHALL EVER REMAIN GRATEFUL

DRAWN BY:

ANIRUDDHA RAJPUT

SETTLED BY:

DUSHYANT DAVE,
SENIOR ADVOCATE
FILED BY:
A. VENAYAGAM BALAN
NEW DELHI
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